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Court of Appeals of the District of Columbia 


Xo. 6136. 

T 

r elix Lake, to the use of Julius I. Peyser, Appellant, 

VC 

> s. 

The District of Columbia, a Body Corporate. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 81909. 


Felix Lake, to the use of Julius I. Peyser, Plaintiff, 

vs. 

The District of Columbia, a Body Corporate, defendant. 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court o^* the Dis¬ 
trict of Columbia, at the City of Washington, in jsaid Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

I 

i 

1 Declaration. 

i 

Filed October 4, 1932. 

I 

In the Supreme Court of the District of Columbia. 

At Law. 


No. 81909. 

Felix Lake, to the use* — Julius I. Peyser, Plaintiff, 


vs. 


The District of Columbia, a Body Corporate, Defendant. 

The plaintiff, Felix Lake, to the use of Julius ij. Peyser, 
sues the defendant, the District of Columbia, a body cor¬ 
porate, for that heretofore, to wit, on the following date, 
did, without authority of law, make a special assessment 
against a certain tract of land belonging to the plaintiff 
as follows: Lot 7, Square 3956, abutting 286 feet on Rhode 
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Island Avenue, Northeast, in the District of Columbia, 
amount ins? to $914.45 and $294.63 interest, April 27, 1923; 
that, said tract of land abuts on Rhode Island Avenue, 
Northeast and 13th Street, and said special assessment was 
purported to have been made under tlie Acts of Congress 
of August 7th, 1894, July 21st, 1914, September 1st, 1916, 
“Paving, Roadwav and (las Tax,” commonlv known as the 
Borland Amendments. That said property was not subject 
to said special assessment for the reason that the part 
of the roadway upon which said property abutted was, at 
the time of said assessment, through a sparsely settled ter¬ 
ritory, rural in character, and that said roadway was in 
the nature of an arterial highway; that the benefits ob¬ 
tained are grossly disproportionate to the costs assessed 
against the property by the public in general; that said 
special assessment levied on a front footage basis is errone¬ 
ous, improper, unjust and unlawful for the further reason 
that said special assessment was levied against said 
2 property solely on an arbitrary front footage basis 
irrespective of the size, shape, depth, location or 
assessed valuation of said property; and further that said 
special assessment was unlawful and void because of in¬ 
equality and discrimination, and is unconstitutional; that 
not/Vthstnnding that said assessment was erroneously, 
improperly, unjustly and unlawfully made against said 
property, a notice was sent to the plaintiff, by the defend¬ 
ant, stating that interest at the rate of eight per cent (S f /c) 
per annum, from date of service of said notice, would be 
charged upon all amounts that remained unpaid at the ex¬ 
piration of sixty days after date of said service, and that 
if the assessment was not paid within two years from the 
date of said service of notice, the property would be sub¬ 
ject to sale; that said erroneous, improper, unjust and un¬ 
lawful special assessment was levied against the said prop¬ 
erty without first serving notice on the plaintiff of such con¬ 
templated special assessment : that the said unlawful spe¬ 
cial assessment was reported as a line against the said prop¬ 
erty and was therefore a cloud upon the title of the said 
plaintiff: that the said property was subject to a certain 
deed of trust duly made and recorded and the said property 
would have been advertised and sold under the said deed 
of trust by the trustees named therein unless the said un¬ 
lawful special assessment was paid; therefore in order to 
remove the said lien and cloud upon plaintiff's title and to 
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prevent, the sale by the defendant and the charging of ex¬ 
cessive interest and penalties, the plaintiff under protest 
and compulsion and through duress involuntarily paid on 
May 11th, 1927, the said tax of $914.45 together with in¬ 
terest of $294.63, as had accrued to said special assessment 
to the time of said payment; that the Court of Appeals of 
the District of Columbia has ruled that assessments 
3 under the Borland Amendments, to witj, Acts of 
Congress of July 21st, 1914, and September 1, 1916, 
were invalid and void; that the Commissioners of the Dis¬ 
trict of Columbia on, to wit, June 7th, 1932, issued an order 
directing the Assessor to cancel assessments levied under 
the said Borland Amendments prior to February 20th, 
1928; that the ruling of the Court of Appeals o|f the Dis¬ 
trict of Columbia that assessments under the said Borland 
Amendments were invalid and void and the actjion of the 
Commissioners of the District of Columbia in issuing an 
order directing the Assessor to cancel assessments levied 
under said Borland Amendments prior to February 20th, 
1928, constituted a failure of consideration for the payment 
by plaintiff, as hereinbefore alleged; that said jdefendant 
has refused and neglected and still refuses and Neglects to 
refund or pay said sum or any part thereof. 

Wherefore, Plaintiff brings this suit and claims of and 
from the said defendant the sum of Twelve Hundred Nine 
Dollars and Fight Cents ($1,209.08), together witjh interest 
from date of said payment by the plaintiff to the defendant, 
as per Bill of Particulars attached hereto, besides costs of 
this suit. 

AARON W. JACOBSON, 

Attorney for Plaintiff . 

Bill of Particulars. 




;.sessment 


To amount of taxes paid on account of void aj 
against Lot 7. Square 3956, as follows: 

Amount of tax paid . .j • $914.45 

Amount of interest on tax paid.j • • -94.63 

_ 

j 

Total payment ..j $1,209.08 

Plus interest at six per cent (6?? ) on payment. 

AAEON W. JACOBSON, 

Attorney for Plaintiff. 
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Plea of Limitations. 


Filed October 14, 1932. 


Now comes the defendant, the District of Columbia, a 
municipal corporation, and for plea to the declaration filed 
herein says that the cause of action alleged therein did not 
accrue within three vears prior to the tiling of this suit. 

WILLIAM W. BRIDE, 

, Corporation Counsel , D. C. 

VERNON E. WEST, 

Principal Assistant Corporation Counsel , D. C. 


Motion to Strike Plea of Defendant. 

Filed October 21, 1932. 

******* 

Now comes the plaintiff by his attorney and moves the 
Court to strike out the plea of the defendant in the above 
entitled cause, and for cause thereof says that same is no 
answer to the declaration herein. 

AARON W. JACOBSON, 

Attorney for Plaintiff. 


Among the matters of law to be argued in support of 
the foregoing motion to strike are the following: 

1. That said plea does not constitute a defense to plain¬ 
tiff’s claim. 

2. That the cause of action alleged in declaration did 
accrue within three years prior to the filing of this suit. 

3. And for such other and further reasons as are ap¬ 
parent on the face of the record. 

Service aceptod this 21 dav of Oct., 1932. 

VERNON E. WEST, 

Bv W. A. ROBERTS, 

Attorney for Defendant. 

5 Supreme Court of the District of Columbia. 

Tuesday, October 17, 1933. 

Session resumed pursuant to adjournment, lion. F. D. 
Letts, Justice, presiding. 
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I 

Upon consideration of the motion filed hereijn, to strike 
plea of defendant, it is ordered that said motion be, and 
the same is hereby denied. Whereupon, the plaintiff, in 
open Court, elects to stand upon said motion to jstrike plea, 
and judgment is ordered in accordance therewith. 

Wherefore, it is considered that plaintiff tajke nothing 

by this action that defendant go hence without day, be for 

nothing held and recover of plaintiff its costs of defense 

to be taxed bv the clerk and have execution thereof. 

%> 

From the foregoing judgment the plaintiff by his at¬ 
torney, in open Court, notes an appeal to the Court of Ap¬ 
peals of this District; whereupon, an undertaking to act 
as a cost bond is hereby fixed in the sum of Oi^e Hundred 
Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 

I 

Memorandum. 

I 

November 1, 1933.—Undertaking on Appeal! approved 
and filed. | 

i 

Assignment of Error. 

Filed November 8, 1933. | 


The Court erred in the above entitled cause in denying 
the plaintiff’s motion to strike the plea and in grant- 
0 inga judgment to the plaintiff for costs. 

AARON W. JACOBSbN, 

Attorriey for plaintiff. 

Served Copv of above: 

VERNON E. WEST, j 

Attorney for Defendant. 


Designation of Record. 
Filed November 6, 1933. 


The Clerk of the Supreme Court of the District of Co¬ 
lumbia in making up the Record in the above entitled case 
w’ill include the following: 

I 

1. The declaration 

2. The Plea of Limitation j 
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3. The motion to Strike 

4. The judgment of the Court 

5. This Designation 

AARON W. JACOBSON, 

Attorney for Plaintiff. 


Served copy of above: 

WILLIAM W. BRIDE, 

VERNON E. WEST, 

b „ 

Attorneys for Defendant. 

7 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , n.s; 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to G, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 81909 at Law, wherein Felix Lake, 
to the use of Julius I. Peyser is Plaintiff and The District 
of Columbia, a body corporate, is Defendant, as the same 
remains upon the tiles and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 8th day of December, 1933. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIN, 

Asst. Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6136. Felix Lake, to the Use of Julius I. Peyser, Appel¬ 
lant, vs. The District of Columbia, a Body Corporate. 
Court of Appeals, District of Columbia. Filed Jan. 12, 
1934. Henry W. Hodges, Clerk. 
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No. 6136 



FELIX LAKE, to the Use of JULIUS IJ PEYSER, 

Apellant, 


vs. 

THE DISTRICT OF COLUMBIA, a Body Corporate, 

Appell^ST, 


BRIEF FOR THE APPELLANT. 


Statement of the Case. 

This is an appeal by the appellant Felix Lak<>, to the Use 
of Julius I. Peyser, from an order in the Supreme Court 
of the District of Columbia on the 17th day jof October, 
1933, denying appellant’s motion to strike the plea of 
limitations of the defendant below (appellee here) to plain¬ 
tiff’s declaration. 

The facts in the case are that the appellant shed the Dis¬ 
trict of Columbia on October 4, 1932, to recover the sum 
of One Thousand Two Hundred Nine and 8/100 Dollars 


l 

i 

j 

i 

I 
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($1,209.08) with interest and costs, alleging that on May 
11, 1927, payment was made involuntarily and under 
duress of a special assessment purported to have been 
made on April 27, 1923, under the Acts of Congress of 
August 7, 1894, July 21, 1914, September 1, 1916, “Paving, 
Roadway and Gas Tax,” commonly known as the Borland 
Amendments, on a certain tract of land belonging to the 
appellant known as Lot 7, Square 3956, abutting 286 feet 
on Rhode Island Avenue, Northeast, in the District of Co¬ 
lumbia, said sum consisting of Nine Hundred Fourteen 
and 45/100 Dollars ($914.45) as the special assessment 
and Two Hundred Ninety Four and 63/100 Dollars 
($294.63) as interest. The appellant (plaintiff below) in 
the declaration alleged that said special assessment was 
illegal and unconstitutional and that said Borland Acts 
were bv this Court held to be unlawful and discriminators 
and that assessments under the said Borland Amendments 
were invalid and void. The appellant (plaintiff below) 
further alleged in the declaration that, on June 7, 1932, the 
Commissioners of the District of Columbia issued an order 
directing the Assessor to cancel assessments levied under 
the said Borland Amendments prior to February 20, 1928, 
and that, the ruling of the Court of Appeals of the District 
of Columbia that the said Borland Amendments were in¬ 
valid and void and that the action of the Commissioners 
of the District of Columbia in issuing an order directing 
the Assessor to cancel assessments levied under said Bor¬ 
land Amendments prior to February 20, 1928, constituted 
a failure of consideration for the payment by the plain¬ 
tiff. 

To this declaration the appellee (defendant below) 
pleaded the Statute of Limitations, whereupon the appel¬ 
lant. (plaintiff below) moved to strike out the plea. This 
motion was denied and the appellant (plaintiff below) 
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elected to stand upon said motion to strike the plea and 
judgment was ordered for the appellee (defendant below) 
in accordance therewith. 

Error. 

I 

Appellant (plaintiff below) maintains that me court be¬ 
low erred in denying appellant’s motion to strike the plea 
of limitations and in granting to the appellee j(the defend¬ 
ant below) a judgment. 

ARGUMENT. 

Counsel for the appellant contend that thi^ special as¬ 
sessment under the Borland Amendments was}; void. The 
cases in which such rulings were made bv this Honorable 
Court are: 

i 

Johnson vs. Rudolph et al., 57 App. D. C.| 29, 16 Fed. 
(2nd) 525, 54 W. L. R. 862 (decided December 6th, 
1926); | 

Daugherty et al. vs. American Security & Trust Co., 

59 App. D. C. 301, 40 Fed. (2nd) 813. 58 W. L. R. 

342 (decided April 7th, 1930); ! 

Taliaferro et al. vs. Railway Terminal Warehouse 
Company, 59 App. D. C. 376, 43 Fed. (ijnd) 271, 58 
W. L. R. 718 (decided March 3rd, 1930); 

Crosby et al. vs. Dodge, 60 App. D. C., |36, 46 Fed. 
(2nd) 727, 59 W. L. R. 93 (decided January 6th, 
1931); | 

Gotwals and the District of Columbia vs. Ida Miller, 

60 W. L. R. 561 (decided June 6th, 1932).! 

In the last case, the court stated ‘‘we have rul<jid upon the 
validity of front-foot assessments under these acts in a 
number of cases, holding that the assessments were void 
because of inequality and discrimination.” By reason of 
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those decisions, there was a failure of consideration for 
the payment of the assessment and interest by the appel¬ 
lant (plaintiff below). 

It is further alleged in appellant's (plaintiff’s below) 
declaration that the Commissioners of the District of Co¬ 
lumbia issued an order on June 7th, 1932, directing the 
Assessor to cancel assessments levied under the Borland 
Amendments prior to February 20th, 1928. In the case of 
District of Columbia vs. Georgiana Thompson, 281 U. S. 
25, the court held “a cause of action for the return of an 
assessment for benefits from a proposed public improve¬ 
ment, which has been abandoned, accrues at the time of 


the abandonment, and Xot when the assessment of benefits 
nas confirmed or the assessment paid." (Italics ours.) In 
that, case the assessment was paid in March, 1923, and the 
action was not brought for the recovery of the amount paid 
until June, 1927. Mr. Justice Sanford in his opinion in this 
case stated as follows: “Under the undisputed facts, we 
think the District was under an obligation imposed by 
law to return, as for failure of consideration (italics ours), 
the assessment of benefits that had been paid by the plain¬ 
tiff.” 


It is further contended by counsel for the appellant that 

the order issued bv the District Commissioners on June 

* 


7, 1932, directing the cancellation of all assessments prior 
to February 20, 1928, amounted in itself to an actual aban¬ 
donment and that the Statute of Limitations for the re¬ 


covery of the amount paid as a special assessment be¬ 
gan, if at all, from that time. 

District of Columbia vs. Georgiana Thompson, 281 
V. S. 25, supra. 


The defendant (the appellee here) in the court below 
urged that if such assessments that had been paid must 
be refunded, the whole financial structure of the District 
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Government would be affected. To this statement we can¬ 
not agree. It is respectfully submitted that any monies 
collected for assessments, even if constitutional, do not 
become part of the citv funds but in themselves become a 
specific or trust fund to be used and applied solely towards 
the carrying out of the improvements. Therefore, the Dis¬ 
trict of Columbia had no right to this money fdr its general 
use. If the appellant does not receive a refund of his pay- 
ment. of this special assessment, it will work a j hardship on 
him. However, those persons who were assessed at the 
same time and had not paid, and thereafter py reason of 
the action of the Commissioners of the District of Colum¬ 
bia on June 7, 1932, were relieved of paying j by the can¬ 
cellation of their assessments, will be benefited by reason 
of the appellant’s payment. The appellant’s payment 
would go into the general funds of the District pf Columbia 
for the benefit of all, at the sacrifice of the appellant. 

Conclusion. 

This case deserves relief from the order ojf the lower 
court. The appellant in good faith and as a ^ood citizen 
paid the special assessment of the District pf Columbia 

Honorable 
bv making 


which assessment lias been declared by this 
Court to be invalid and void, and was penalizes 
this payment as demanded under duress, wherejas the land 
owner who did not pay as demanded was relieved of mak¬ 
ing payment and at the same time placed on pqual terms 
with the appellant. We respectfully submit thalt the order 
of the lower court be reversed. 

Julius I. Peyser^ 

Aaron W. JacoVson, 
Attorneys for Appellant. 

i 

! 

(4845-C) 
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In the Court of Appeals of the District of 

Columbia j 

I 

No. 6136 | 

Felix Lake, to the Use of Julius I. Seyser, 

appellant 

vs. 

The District of Columbia, a Body Corporate, 

appellee 

i 

BRIEF FOR APPELLEE 

I 

— 

i 

ARGUMENT 

The only question presented by this appeal is 
whether the Court below erred in refusing to j strike 
appellee’s plea of limitations (R. p. 4). Passing over 
the question whether a plea alleging “that the; cause 
of action alleged” in the declaration “did not accrue 
within three years prior to the filing of this suit” is 
subject to a demurrer or motion to strike On the 
merits, we will discuss the sufficiency of this plea in 
the light of the facts alleged in the declaration. 

The declaration (R. p. 1) avers that in the year 
1923, the appellee levied against appellant’s property 
a certain special assessment for roadway paving under 
the purported authority of the Acts of Cofigress, 
commonly known as the “Borland Amendments” 

(38 Stat. 517, 524; 39 Stat. 676, 716); that said prop¬ 
el) 
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erty “was not subject to said special assessment” 
under said Acts “for the reason that the part of the 
roadway upon which such property abutted was, at 
the time of said assessment, through a sparsely settled 
territory, rural in character”; that said assessment 
was “erroneous, improper, unjust, and unlawful” 
because levied upon the “front footage basis irrespec¬ 
tive of the size, shape, depth, location, or assessed 
valuation of said property”; that “said special 
assessment was unlawful and void because of 
inequality and discrimination, and is unconstitu¬ 
tional”, and that said assessement was paid under 
duress on May 11, 1927. This action was not filed 
until October 4, 1932, nearly five years and five 
months after the date of payment. 

Under the Borland Amendments, assessments for 
roadway improvements could not be levied prior to 
the completion of the work. 

No contention is made by counsel for appellant 
that the District of Columbia cannot avail itself of 
the statute of limitations (D.C. Code sec. 1265). 
Indeed, under the authorities no such contention 
could be made (Metropolitan Railway Company v. 
District of Columbia , 132 U.S. 1). 

The purport of the declaration is that the special 
assessment levied against appellant’s property was 
void ab initio. This being true, appellant’s cause of 
action accrued immediately upon payment of the 
assessment* and the period of limitations then began 
to run. This action was not commenced within three 
years of that date. 


Appellant, however, contends that the statute of 
limitations only began to run from June 7, 1^)32, on 
which date the Commissioners of the District of 
Columbia issued “an order directing the Assessor to 
cancel assessments levied under the said Borland 
Amendments prior to February 20th, 1928.”; (The 
reason February 20, 1928, was mentioned in said order 
was because, by Section 11 of the new paving assess¬ 
ment law, approved February 20, 1931, 46 Stat. 1197, 
the Commissioners were directed to cancel all assess- 

l 

ments for street paving, where the work wa^ com¬ 
pleted within three years prior to the date of sajd Act, 
and to reassess the abutting properties in accordance 
with the provisions of said Act.) But this action of 
the Commissioners did not set aside valid assess¬ 
ments. Indeed, they had no such power. Sucji order 
merely recognized the invalidity of all assessments 
under the Borland Amendments and the futility of 
endeavoring to collect any of them under the decision 
of this court in the case of Gotwals v. Miller , 61 
App.D.C. 402, decided June 6, 1932. Instead of 
requiring each individual property owner to incur the 
unnecessary expense of filing a bill in equity to cjompel 
the cancellation of these assessments, the Commis¬ 
sioners entered the general order above referred 
to. Such order merely directed the Assessor to jcancel 
of record paving assessments of the character [which 
this court has held, from time to time, to bq void 
ab initio. 

This order of the Commissioners makes no reference 
to refunds. It is not an acknowledgment df any 
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indebtedness to appellant or a promise to pay which 
would take this case out of the operation of the 
statute of limitations (Hornblower vs. George Wash¬ 
ington University , 31 App.D.C. 64). In fact, the 
Commissioners are without power to waive the statute 
of limitations in favor of appellant. The authority of 
the Commissioners with respect to the refunding of 
assessments illegally collected is found in section 2 of 
the Act of Congress, approved February 11, 1929, 45 
Stat. 1160, which reads as follows: 

The Commissioners of the District of Colum¬ 
bia are hereby authorized and empowered to 
grant relief in claims for refund of taxes paid, 
or for cancellation of assessments heretofore 
made and subsequent to September 1, 1916, in 
such cases where like assessments, or assess¬ 
ments against property of similar character, 
have been held to be void or erroneous by 
decision of the Supreme Court of the District 
of Columbia, the Court of Appeals of the 
District of Columbia, or the Supreme Court 
of the United States: Provided , That anv 
claims for refunds of taxes heretofore paid or 
for cancellations of assessments heretofore 
made shall be filed within one vear from the 
approval of this Act. 

Nothing contained in this Act shall be con¬ 
strued as reducing the period of the statute of 
limitations. 

Thus it will be seen that Congress authorized the 
Commissioners to waive the statute of limitations in 
favor of property owners presenting their claims not 
later than Februarv 11, 1930, but as to all claims 
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filed after that date the}' were required tcj) avail 
themselves of the defense of the statute. Sirjce the 
declaration alleges that appellants’ property wps rural 

j 

in character, the assessment was void under the de¬ 
cision of this court in Rudolph v. Knox , 52 Apjp.D.C. 
33, decided May 1st, 1922. Therefore, had appellant 
filed his claim for refund at anv time not latCr than 
Februarv 11,1930, the Commissioners were authorized 
bv the statute above mentioned to allow the! same, 
but appellant neglected to do so. 

i 

Counsel for appellant undertake to liken thjis case 
to the case of District of Columbia v. Thompson , 281 
U.S. 25. There an entirely different situation was 
presented. In that case, the assessment complained 
of was levied in a condemnation proceeding for 
benefits which would accrue to property from the 
contemplated extension of a street. The assessment 
was valid when levied and when paid. Subsequently, 
however, the District abandoned the project forj which 

i 

the assessment was made and so notified the o\yner of 
the property assessed. Thereafter, suit was promptly 
brought for the recovery of the money paid, apd this 
court (58 App.D.C. 313) held that upon the abandon¬ 
ment of the work, the consideration for the assessment 
failed, and that, inasmuch as the owner of thej prop¬ 
erty had no right to institute a suit for the recovery 
of the assessment until such abandonment, the statute 
of limitations did not begin to run until theri. On 
this point this court said: 

The next question is whether the hction 
was barred by the statute of limitations. 


i 

! 

i 
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The condemnation proceedings were regular in 
form, and resulted in the acquisition by the 
municipality of the condemned land, the title 
to which it still holds. It is manifest, therefore, 
that the District, at any time subsequent to 
the confirmation of the verdict of the jury, 
might have opened this street. * * * 

In,the present case, the first definite state¬ 
ment of the District’s interpretation of the 
condemnation act and of the District’s pur¬ 
pose not to open the street was in the com¬ 
munication of January* 29, 1926. This action 

v 7 

was brought on June 22, 1927, and was, there¬ 
fore, within the statute of limitations, which 
provides that such actions shall be brought 
within three vears. 

In affirming the judgment of this court, the 
Supreme Court of the United States (281 U.S. 25) 
differentiated that case from the case at bar as 
follows: 

Xor was the plaintiff's right of action barred 
bv the statute of limitations of three vears. 
The iDistrict contends that the plaintiff’s 
claim accrued either when the verdict of the 
jury assessing benefits was confirmed in Feb¬ 
ruary, 1913, or when she paid the assessment 
in March, 1923. This contention entirelv mis- 
conceives the nature of plaintiff's cause of 
action, which is not based upon any illegality in 
the original assessment that woidd have given 
rise to any right of action when the benefits were 
either assessed or paid , but entirely upon the 
abandonment by the District of the proposed 
extension. See City of San Antonio v. Walker, 
supra , 953. The Court of Appeals held upon 



I 

the evidence that such right of actioh did not 
accrue until January, 1926; and this isjnot con¬ 
troverted. (Italics supplied.) j 

In the case at bar, the improvement was never 
abandoned. It was completed before thcj assess¬ 
ment was levied. Therefore, there could bd no fail¬ 
ure of consideration. Since the declaration alleges 
that the assessment was unlawfully and illegally 
levied, the cause of action, under the decision of the 
Supreme Court in the Thompson case , accrued when 
payment was made. 

To hold that plaintiff is entitled to recoveij* in this 
proceeding will mean that the statute of limitations 
cannot be pleaded in any case involving assessments 

levied either under the paving or the curbing! assess- 

j 

ment acts. The former has been in effect sin0e 1914 
and the latter since 1894, during which ti\ne the 
District has collected several millions of dojlars in 

assessments levied thereunder. If all of these! assess- 

! 

ments must be refunded, the entire financial structure 

i 

of the District will be seriously affected. Counsel 
for appellants, in their brief, page 5, deny this!result, 
for they say “that any moneys collected for assess¬ 
ments, even if constitutional, do not become bart of 
the city funds but in themselves become a sjpecific 

I 

or trust fund to be used and applied solely towards 

I 

the carrying out of the improvements.” But,! coun¬ 
sel for appellant are in error. As before pointed out, 
the improvements were completed before assessments 
of this character were levied, and the assessments, 

j 

when collected, were deposited as required by liw, in 
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the general funds of the District of Columbia for 
expenditure under appropriations, the same as other 
revenues of the District (D.C. Code of 1929, Title 20, 
sections 628, 634, and 635). 

It is respectfully submitted that the judgment of 
the court below is right and should be affirmed. 

E. Barrett Prettyman, 
i Corporation Counsel , D.C. 

Vernon E. West, 

Principal Assistant Corporation Counsel , D.C ., 

A ttorneys f or A ppellee. 
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